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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Pursuant to section
7463(b), the decision to be entered is not reviewabl e by any
other court, and this opinion shall not be treated as precedent

for any other case. Unless otherw se indicated, subsequent
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section references are to the Internal Revenue Code in effect for
the years in issue, and all Rule references are to the Tax Court
Rul es of Practice and Procedure.

Respondent determ ned deficiencies in petitioners’ Federal
i ncone taxes for the years 2003 and 2004 in the anobunts of $2,925
and $3, 246, respectively. The issue for decision is whether
petitioners can deduct amounts deposited to a qualified sinple
retirenment account during the taxable years at issue. The
adjustnents in the notice of deficiency to item zed deducti ons,
personal exenptions, and alternative mnimmtax are
conput ational and will be resolved by the Court’s holding in this
case.

Backgr ound

This case was submtted fully stipulated pursuant to Rule
122. The stipulation of facts and the attached exhibits are
i ncorporated herein by this reference. At the tine the petition
was filed, petitioners resided in New Berlin, Wsconsin. Unless
ot herwi se indicated, all references to petitioner are to Janes
Forret.

During the years at issue, petitioner was an enpl oyee of
Total Lighting Sales, Inc. Total Lighting Sales, Inc.
established a qualified sinple retirenment account under section
408(p), commonly referred to as a SIMPLE I RA. Petitioner
deposited $9, 000 and $10,500 to the SIMPLE I RA in 2003 and 2004,
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respectively. Total Lighting Sales, Inc., did not reduce
petitioner’s salary to fund the deposits or nmake contributions on
his behal f. |Instead, petitioner nmade the deposits using funds
drawn from his personal savings account.

On their joint 2003 and 2004 Federal incone tax returns,
petitioners clained deductions for the anounts deposited into the
SI MPLE | RA.! Respondent issued petitioners a notice of
deficiency in Decenber 2005, disallow ng the clained deduction
for each year.

Di scussi on

In general, the Conmm ssioner’s determnation set forth in a
notice of deficiency is presunmed correct. Rule 142(a)(1); Welch

v. Helvering, 290 U S. 111, 115 (1933). 1In certain

ci rcunst ances, the burden of proof may shift to the Conm ssioner.
Sec. 7491(a)(1l); Rule 142(a)(2). Because the facts are not in

di spute, we decide this case without regard to the burden of

pr oof .

ASIMPLE IRAis aretirenent plan for small enployers. Sec.
408(p)(2) (O (i); Notice 98-4, 1998-1 C.B. 269. In general
contributions nade to a SIMPLE I RA plan are not included in an
enpl oyee’ s gross incone. Sec. 402(h)(1), (k); Notice 98-4, QA

-1, 1998-1 C. B. at 275. Contributions can only be nmade under a

1 Al t hough petitioner deposited $10,500 to the SIMPLE IRA in
2004, petitioners clainmed only a $9, 315 deduction for that year.
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qualified salary reduction arrangenent. Sec. 408(p)(1)(B). As
is relevant here, a qualified salary reduction arrangenent neans
a witten arrangenent under which
(1) an enployee eligible to participate in the
arrangenment may elect to have the enpl oyer nmake

paynment s- -

(I') as elective enployer contributions to a sinple
retirenment account on behalf of the enpl oyee, or

(I'l) to the enpl oyee directly in cash

* * * * * * *

(1i1) the enployer is required to make a matching
contribution to the sinple retirenment account * * *,

and

(1v) no contributions may be nade ot her than
contributions described in clause (i) or (iii). [ Sec.

408(p) (2) (A); enphasis added.]

Thus, an eligible enployee can participate in the SI MPLE | RA
pl an by having a portion of his salary deferred and contri buted
to the plan, or the enployee can choose not to participate and
receive his salary in the formof cash. |f an enpl oyee chooses
to participate in the plan, the only perm ssible contributions
are those nade by the enpl oyer on behalf of the enpl oyee and the
enpl oyer’s matching contributions. Sec. 408(p)(2)(A)(iv). An
enpl oyee cannot deduct anmounts that he deposits directly to a
SIMPLE I RA plan. Sec. 219(a) and (b)(4).

Petitioners concede that their |unp-sum deposits do not

constitute valid contributions within the nmeaning of section

408(p). Petitioners argue, however, that “The tax inplications
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woul d have been the sane had the contributions been made through
a sal ary deduction.” According to petitioners, this is because
contributions under a qualified salary reduction arrangenent are
made before tax. Petitioners contend that by using after tax
noney from petitioner’s savings account and then deducting a
correspondi ng anount, the sane result is achieved and “the IRS is
no worse off after this lunp sumcontribution than they would
have been had the noney been withheld nonthly fromPetitioners
[ sic] paychecks.” Petitioners argue that they should not be
penal i zed for maki ng “an honest m st ake”.

While we are not unsynpathetic to petitioners’ position,
such an equi tabl e argunment cannot overcone the plain nmeaning of

the statute. See Eanes v. Conm ssioner, 85 T.C 168, 171 (1985)

(citing Hildebrand v. Conm ssioner, 683 F.2d 57, 59 (3d Gr

1982), affg. T.C. Meno. 1980-532). As we have said in cases

i nvol ving other statutes whose application has resulted in

per cei ved unfairness, such issues are in the province of
Congress, and we are not authorized to rewite the statute. See,

e.g., Kenseth v. Conm ssioner, 114 T.C 399, 407-408 (2000),

affd. 259 F.3d 881 (7th G r. 2001) (and cases cited thereat); see

al so Conm ssioner v. MCoy, 484 U S. 3, 7 (1987) (“The Tax Court

is acourt of limted jurisdiction and | acks general equitable

powers”). Accordingly, respondent’s determ nation is sustained.



To reflect the foregoing,

Deci sion will be entered

for respondent.




